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1.  Introduction.

    a.  The Army’s Line of Duty system stems from one basic premise:  every soldier who incurs an injury or disease while conducting himself properly as a member of the Army is entitled to certain benefits.  These benefits include pay and allowances; accrual of service and leave; and, in some instances, disability retirement.  The important phrase is “while conducting himself properly as a member of the Army.”  The Line of Duty system is utilized to determine who is eligible to receive these benefits.  AR 600-8-1, Army Casualty and Memorial Affairs, Part Five (Chapters 37 through 41), dated 18 September 1986, prescribes the basic rules and procedures.  NOTE that this regulation has been reissued and the current edition does not contain the Line of Duty provisions.  Therefore, a copy of the old regulatory provisions contained in the 1986 edition of AR 600-8-1 are provided, in part, for your convenience on the AMEDDC&S and Fort Sam Houston Staff Judge Advocate’s Ethics Website at http://www.cs.amedd.army.mil/sja/adm_law.asp.  A complete hardcopy may be reviewed at the Staff Judge Advocate’s office, Bldg. 134, 1306 Stanley Road.

    b.  Basically, a line of duty determination is required whenever a soldier incurs an injury or disease, which incapacitates him from the performance of duty.  It is important to realize that a line of duty determination involves answering two questions concerning “line of duty” and “conduct.”
    c.  The “line of duty” question turns on an individual’s status as a functioning member of the Army.  “Line of duty” is a term of art involving more than the direct performance of military duties.  For example, a person injured while on authorized pass or leave is as much in the line of duty as is a soldier injured while at his military post.

    d.  “Conduct” is a characterization of a soldier’s behavior based on tort principles.  These principles are summarized for guidance in 12 rules governing line of duty and misconduct determinations which are set forth in Appendix F of AR 600-8-1.  For your convenience, these rules are restated in paragraph 6 below.

2.  Line of Duty Determinations.

    a.  There are only three possible line of duty determinations:

        (1).  LD (in line of duty).  This finding is made where an injury or disease (1) was incurred, contracted, or aggravated while the soldier was on active duty; was training in an active or reserve status; was excused from duty or training; or was AWOL (absent without leave) and was mentally unsound at the inception of the absence; and (2) the injury or disease was not proximately caused by the soldier’s intentional misconduct or willful negligence.  Most cases result in a determination of LD.  This is the most favorable determination and qualifies the soldier involved for all available benefits.  The other two possible determinations, both coming under the NLD subheading, are considered adverse and result in diminished benefits.

        (2).  NLD-NDOM (not in line of duty--not due to own misconduct).  This finding is made where an injury or disease (1) was incurred, contracted, or aggravated while the soldier was AWOL, unless he or she was mentally unsound at the inception of the absence and (2) the injury or disease was not proximately caused by the soldier’s intentional misconduct or willful negligence.

        (3).  NLD-DOM (not in line of duty--due to own misconduct).  This finding is made where an injury or disease was proximately caused by the intentional or willful negligence of the soldier.  Note that a finding of misconduct leads automatically to a finding of NLD (not in line of duty) regardless of the soldier’s status at the time.  If misconduct is not present, then the line of duty status must be resolved on other grounds.

    b.  There are three procedures that may result in a line of duty determination:  a presumptive determination, an informal investigation, and a formal investigation.  Which of these procedures must be utilized in a given case depends on the status of the soldier and the circumstances surrounding the injury, disease, or death.  Note that a presumptive determination and an informal investigation may result only in a determination of in line of duty (LD).  Since you have been appointed as a Line of Duty Investigating Officer (IO), you are following the formal investigation procedures under AR 600-8-1.  Note that the procedures for formal boards of officers and investigations contained in AR 15-6, chapter 5, are not applicable to formal LD investigations.  

3.  Presumptions Governing Line of Duty Determinations.

    a.  Which line of duty determination will be made in a particular case is guided basically by a series of presumptions that have been developed.  These presumptions are rebuttable.  They apply however, unless evidence is discovered during the course of a line of duty investigation making them inapplicable.  The basic presumption is that an injury or disease is presumed to have been incurred in line of duty (LD) and not due to the soldier’s own misconduct.  Note that the presumption covers both the line of duty finding and the characterization of conduct.

    b.  The presumption of line of duty finding can be rebutted by a showing of substantial evidence that the injury or disease was:

        (1).  Incurred or contracted while the soldier was neither on active duty nor engaged in authorized training in an active or reserve duty status;

        (2).  Incurred or contracted during a period of unauthorized absence; or 

        (3).  Proximately caused by the intentional misconduct or willful negligence of the soldier.

    c.  The presumption as to the characterization of conduct can be overcome only by a showing of substantial evidence that the injury or disease was proximately caused by the intentional misconduct or willful negligence of the soldier.

    d.  A further presumption is that a soldier was in sound physical and mental condition upon entering military service.  If this presumption is overcome by a showing of substantial evidence, it is further presumed that any other disability or death that results from a pre-existing injury or disease was caused by service aggravation.  Only specific findings of natural progress of the pre-existing injury or disease, based upon well-established medical principles, as distinguished from medical opinion alone, are enough to overcome the presumption of service aggravation.

    e.  Death is presumed to be caused by accidental self-destruction, unless there is substantial evidence of a greater weight than supports any other conclusion that the death was caused by intentional misconduct or willful negligence.  The law presumes that a sane person will not commit suicide.  Therefore, evidence, which establishes merely the possibility of suicide, will not overcome the general line of duty presumption.  

    f.  Under the old regulation, an actual line of duty determination was not made in a case resulting in death.  Now, a    line of duty determination is required.

4.  Definitions.

    a.  Findings must be supported by substantial evidence, which means by a greater weight of evidence than supports any different conclusion.  The evidence must establish a degree of certainty so that a reasonable person is convinced of the truth or falseness of a fact.  This standard of proof used in line of duty determinations is more analogous to the “preponderance of the evidence” standard used in administrative proceedings than the “beyond a reasonable doubt” standard used in courts-martial.

    b.  Proximate cause refers to the connecting relationship between an act of the soldier and the disease or injury that results.  Proximate cause is a cause which, in a natural and continuous sequence, unbroken by a new cause, produces an injury or disease and without which the injury or disease would not have occurred.  It is a moving or direct cause, as opposed to merely a contributing cause.  In general, it must appear that under the circumstances, the soldier could have reasonably expected that the injury or disease might be caused by his or her conduct.

    c.  Intentional misconduct refers to any wrongful or improper conduct, which is intended or deliberate.  Intent may be expressed by direct evidence of a soldier’s statements or may be implied by direct or indirect evidence of the soldier’s conduct.  Misconduct does not necessarily involve committing an offense under the Uniform Code of Military Justice (UCMJ).

    d.  Willful negligence is a conscious and intentional omission of the proper degree of care, which a reasonably careful person would exercise under the same or similar circumstances.  Willful negligence is a degree of carelessness greater than simple negligence.  Willfulness may be expressed by direct evidence of a soldier’s conduct.  Willfulness will be presumed when the soldier’s conduct demonstrates a gross, reckless, wanton or deliberate disregard for the foreseeable consequences of an act or failure to act.  Willful negligence does not necessarily involve committing an offense under the UCMJ or local law.

    e.  Simple negligence is the failure to exercise that degree of care, which a person of ordinary prudence usually takes in the same or similar circumstances.  Simple negligence alone does not constitute misconduct.  An injury or disease caused solely by simple negligence is in line of duty unless it existed prior to service or occurred during a period of AWOL.  

5.  Formal Investigations.

    a.  Certain protections are available to the soldier being investigated.  Before questioning by an official investigator, the soldier must be advised that he or she does not have to make any statement that is against his or her interests, that relates to the origin, incurrence, or aggravation of the injury or disease.  Note that the soldier has the right to remain silent regardless of whether he is suspected of having committed a violation of the UCMJ.  Statements made without such warning will not be used as evidence for an unfavorable line of duty determination.  The IO should document in writing for the report that the required warning was given.  Note that the soldier also has the right to consult with legal counsel at any time.  The soldier is allowed to submit evidence for the IO’s consideration regardless of whether the soldier gives a statement.  The soldier’s statement may be either sworn or unsworn.  It is important to remember that the soldier’s injury or disease may have arose or was aggravated by his participation in conduct which could be punishable under the UCMJ.  In such cases, the IO must also advise the soldier of his Article 31b rights and right to counsel.  Good practice would dictate using DA Form 3881, Rights Warning Procedure/Waiver Certificate.  This form is available on Forms Flow.

    b.  Although a loss of benefits may result from an adverse line of duty determination, such determinations are entirely administrative, and not punitive, in nature.  Although a soldier may be subject to punishment under the UCMJ for the same act of misconduct, final action taken in a line of duty investigation has no bearing on any issue in a court-martial or other disciplinary proceeding.  Conversely, such a judicial or disciplinary proceeding is not determinative of the line of duty determination.

    c.  The IO appointed to do a formal investigation will use DD Form 261, Report of Investigation--Line of Duty And Misconduct Status, and append appropriate statements and other documents to support his findings.  The IO must ascertain dates, places, persons, and events definitely and accurately in order to provide the appointing/approving authority with an accurate understanding or “word picture” of the incident being investigated.  The IO must ensure that the investigation contains enough pertinent information (direct and/or indirect evidence) to support his findings of fact and enable later reviews to be made without more information.  A convenient checklist of evidence that should be included (as applicable) is found in paragraph 40-8e(2), AR 600-8-1.

    d.  If an adverse finding is contemplated against the soldier, based upon information obtained in the investigation, the IO will notify the soldier, in writing, of the proposed adverse finding and provide a copy of the investigation and the supporting evidence.  A sample notification letter is located at Exhibit K, Figure 40-5, AR 600-8-1.  Certified mail, return receipt requested, should be used and the signed receipt attached to the LD investigation.  The soldier will be warned of his right against self-incrimination and given a reasonable opportunity to submit a written rebuttal.  If no response is received in a reasonable period of time, the IO may conclude the investigation and finalize his findings.  If a response is received, the IO will review and evaluate the soldier’s response prior to making his findings.  The investigation should be completed within 50 calendar days of the incident causing the injury or disease or a written explanation for the delay should be made a part of the IO’s comments on DD Form 261.  If there are any questions concerning line of duty investigations, you may contact an Administrative Law attorney in the Administrative/Civil Law Division, Office of the Staff Judge Advocate, AMEDDC&S and FSH, at 221-2373/0485.

6.  Rules Governing Line of Duty and Misconduct Determinations.

 The specific rules of misconduct contained in Appendix F of AR 600-8-1 are restated as follows:

Rule 1.  Injury or disease directly caused by the misconduct or willful negligence is not in line of duty.  It is due to misconduct.  This is a general rule and must be considered in every case in which misconduct or willful negligence appears to be involved.  Generally, two issues must be resolved when a soldier is injured (or contracts a disease), whether the injury or disease was incurred in the line of duty and whether it was due to misconduct.  Normally, the two issues are resolved at the same time under the same facts and same rules.

Rule 2.  Mere violation of military regulation, orders, or instructions, or of civil or criminal laws, if there is no further sign of misconduct, is no more than simple negligence.  Simple negligence is not misconduct.  Therefore, a violation under this rule alone is not enough to determine that the injury or disease resulted from misconduct.  However, the violation is one factor to be examined and weighed with the other circumstances.

Rule 3.  Injury or disease that results in incapacitation because of the abuse of alcohol and other drugs is not in line of duty.  It is due to misconduct.  This rule is on the effect of the drug on the soldier’s conduct, as well as the physical effect on his body.  Any erratic or reckless conduct caused by the effect of the drug, which directly causes his injury or disease is misconduct.  The fact that the soldier may have a pre-existing physical condition, which caused him to be susceptible to the effects of the drug, does not excuse such misconduct.

Rule 4.  Injury or disease that results in incapacitation because of the abuse of intoxicating liquor is not in line of duty.  It is due to misconduct.  The principles in Rule 3 apply here.   While the mere drinking of alcoholic beverages is not misconduct, one who voluntarily becomes intoxicated is held to as high a standard of conduct as one who is sober.  Intoxication does not excuse his conduct.  While normally there are behavior patterns common to persons who are intoxicated, some, if not all, of these characteristics may be caused by other conditions.  For example, an apparent drunken stupor might have been seen caused by a blow on the head.  Consequently, when the fact of intoxication is not clearly fixed, care should be taken to determine the actual cause of any irrational behavior, which is like or the same as that of intoxication.

Rule 5.  Injury incurred while knowingly resisting a lawful arrest, or while attempting to escape from a guard or other lawful custody, is incurred not in line of duty.  It is due to misconduct.  One who resists arrest, or who attempts to escape from custody, can reasonably expect that necessary force, even that which may be excessive under the circumstances, will be used to restrain him and, is acting with willful negligence.

Rule 6.  Injury incurred while tampering with, attempting to ignite, or otherwise handling an explosive, firearm, or highly flammable liquid in disregard of its dangerous qualities is incurred not in line of duty.  It is due to misconduct.  Unexploded ammunition, highly flammable liquids, and firearms are inherently dangerous.  Their handling and use require a high degree of care.  A soldier who knows the nature of such an object or substance and who voluntarily or willfully handles or tampers with these materials without authority or in disregard of their dangerous qualities is willfully negligent.  This rule does not apply when a soldier is required by assigned duties or authorized by appropriate authority to handle the explosive, firearm, or liquid, and reasonable precautions have been taken.  The fact that the soldier has been trained or worked with the use or employment of such objects or substances will have an important bearing on whether reasonable precautions were observed.

Rule 7.  Injury caused by wrongful aggression, or voluntarily taking part in a fight or like encounter, in which one is equally at fault in starting or continuing, is not in line of duty.  It is due to misconduct.  An injury received by a soldier in an affray in which he is the aggressor is caused by his own misconduct.  This rule does not apply when a person is the victim of an unprovoked assault and he sustains injuries in an attempt to defend himself.  Provocative actions or language used by the soldier, in which a reasonable person would expect retaliation, is a willful disregard for personal safety, and injuries directly resulting therefrom are due to misconduct.  When an adversary uses excessive force or means that could not have been reasonably foreseen in the incident, the resulting injury is not considered as having been caused by misconduct.  Except for self-defense, for a soldier to persist in a fight or other encounter after his adversary produces a dangerous weapon is to act in willful disregard for safety and is willful negligence.

Rule 8.  Injury caused by driving a vehicle when in an unfit condition, and the soldier knew or should have known about it, is not in line of duty.  It is due to misconduct.  A soldier involved in an automobile accident caused by his having fallen asleep while driving is not guilty of willful negligence solely because he fell asleep.  The test is whether a person, under the same circumstances, would undertake the trip without falling asleep while driving.  Unfitness to drive may have been caused by voluntary intoxication or use of drugs.

Rule 9.  Injury because of erratic or reckless conduct without regard for personal safety or the safety of others is not in the line of duty.  It is due to misconduct.  This rule has its chief application in the operation of a vehicle, but may be applied with any deliberate conduct, which risks the safety of self or others.  “Thrill” or “dare-devil” type activities also are examples in which this rule may be applied.

Rule 10.  A wound or other injury deliberately self-inflicted by a soldier who is mentally sound is not in line of duty.  It is due to misconduct.  Although a line of duty or misconduct determination in death cases is not required, the suicide or attempted suicide is so related to the self-infliction of wounds or other injuries that it should be discussed.  Suicide is the deliberate and intentional destruction of one’s own life by a person of years of discretion and a sound mind.  The law presumes that a sane man will not commit suicide (or make a bona fide attempt to commit suicide).  This presumption prevails until overcome by substantial evidence and a greater weight of the evidence than supports any different conclusion.  Evidence, which merely establishes the possibility of suicide, or merely raises a suspicion that death is due to suicide, is not enough to overcome the general line of duty presumption.  However, in some cases, a determination that death was caused by a deliberately self-inflicted wound or injury may be based on circumstances surrounding the finding of a body.  These circumstances should be clear and unmistakable and there should be no circumstances to the contrary.  

Rule 11.  Misconduct or willful negligence of another person is charged to a soldier if the latter has control over and is thus responsible for the former’s conduct, or if the misconduct or neglect shows enough planned action to establish a joint enterprise.  The mere presence of the soldier is not a basis for charging him with the misconduct or willful negligence of another, even though by speaking up he may have had some influence over the circumstances.  However, even though a soldier is not the principal actor in acts, which constitute misconduct, if he has substantially participated with others in such venture, his conduct will be misconduct.

Rule 12.  The line of duty and misconduct status of a soldier injured or incurring disease while taking part in outside activities, such as business ventures, hobbies, contests, professional or amateur athletic activities, is determinable as any other case under the applicable rules and facts presented in the case.  To determine whether an injury is due to willful negligence, the nature of the outside activity should be considered with the training and experience of the soldier.
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